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The Legal Nature of the Mandatory Tender Offers

Undoubtedly, the change in the ownership and control structure of the target company
resulting from the acquisition transaction may lead to obligating the acquirer to buy all
target shares to avoid coercion that may be exercised by the new controlling shareholder
against the minority shareholders who refused the acquisition, in order to achieve the
equality among shareholders and ensuring that they enjoy the same rights, such
obtaining the same price when selling their shares.

In light of the above, there is a conflict of interests between the controlling and the
minority shareholders, as the acquirer often seeks to prefer the controlling shareholder
by providing ideal conditions and a higher price when selling his shares as the acquirer,
by purchasing those shares, will gain control over the company.

On the other hand, the acquirer grants fewer benefits and a lower price when buying
shares of the minority shareholders, as such shares do not grant control to the acquirer;

therefore, in order to achieve equality between the shareholders in obtaining advantages
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and the same price in which there is no discrimination between the shares according to
its holder or according to their percentage and number, many jurisdictions regulates the
Mandatory Bid Offer, which obliges the acquirer to offer the minority shareholders the
same price and advantages that it provided to buy the shares of the controlling
shareholder, in case the minority decide to sell out.

It is worth noting that there are no unified provisions regulates the Mandatory Tender
Offer in all jurisdictions. Additionally, there are differences in regulation between
countries of Latin law, such as Egypt and France, as well as between countries of
Anglo-Saxon law, such as the United States and the United Kingdom, which have
reached the point of excluding them from application under the United States law, due to

the different legislative purposes that are adopted by each legal system.

Keywords: Mandatory Tender Offer - Controlling Shareholder — Minority Shareholders
— Takeover - Conflict of Interest.
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available at : * The Takeover Code, 12.9.16, Section C7, Definitions, CONTROL,
http://www.thetakeoverpanel.org.uk/wp-content/uploads/2008/11/code.pdf?v=20Jul2017
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“Control means an interest, or interests, in shares carrying in aggregate 30% or more of the voting rights

(as defined below) of a company, irrespective of whether such interest or interests give de facto
control.”

52 51 47 (22014 dgall dagll Jh dglaill Gl e Meaiu) el byl deal sl oo kil



http://www.thetakeoverpanel.org.uk/wp-content/uploads/2008/11/code.pdf?v=20Jul2017
http://www.thetakeoverpanel.org.uk/wp-content/uploads/2008/11/code.pdf?v=20Jul2017

12025 ol JsY) ) jde galal) alaal) - daSaas duale &g — Aol g A gAY il Al Adaa

(ISSN: 2356 - 9492)
AT et ety Lle Laje 4ily “Takeover Bid ~Tender offer” alall e lpall (mje Cije 3 15)sY)
slo cllall Ghs¥) el any 5 US o Jpemnll 4S80 AL 35Y) alal leasds dagiusal) 4,80 e
s Gle dllly el il 3580 o sland) o Jemall Cangs @lldy Ll o Lalll Gl ol
fe bl ()5l aakay L

("takeover bid" or "bid" shall mean a public offer (other than by the offeree company
itself) made to the holders of the securities of a company to acquire all or some of those
securities, whether mandatory or voluntary, which follows or has as its objective the
acquisition of control of the offeree company.)
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' T. P. Lee, Takeovers — The United Kingdom Experience, in TAKEOVERS, INSTITUTIONAL

INVESTORS, AND THE MODERNIZATION OF CORPORATE LAWS 200 (John H. Farrar ed.,
OXF. Univ. Press 1993).

? Guhan Subramanian, A New Takeover Defense Mechanism: Using an Equal Treatment Agreement as
an Alternative to the Poison Pill, 23 DEL. J. CORP. L. 375, 402 (1998).

? Victor Brudney & Marvin A. Chirelstein, Fair Shares in Corporate Mergers and Takeovers, 88
HARV. L. REV. 297, 289 (1974).
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The Takeover Panel on Takeovers and Mergers, Section C, Definitions, CONTROL, Available at:
http://www.thetakeoverpanel.org.uk/wp-content/uploads/2008/11/code.pdf?v=20Jul2017

“Control means an interest, or interests, in shares carrying in aggregate 30% or more of the voting rights
(as defined below) of a company, irrespective of whether such interest or interests give de facto control.”
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The Takeover Panel on Takeovers and Mergers, Section B1, GENERAL PRINCIPLES.

“1. All holders of the securities of an offeree company of the same class must be afforded equivalent
treatment; moreover, if a person acquires control of a company, the other holders of securities must be
protected”.
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> Mark Gearing, Provisions Application to All Offers, Partial Offers and Redemption or Purchase by A

Company of Its Own Securities’, in A PRACTITIONER’S GUIDE TO THE CITY CODE ON
TAKEOVERS AND MERGERS 2008/2009 193 (Maurice Button ed., City & Financial Publishing
2008).
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3 Paul Davies, Gower and Davies Principle of Modern Company Law (Sweet & Maxwell 2003), pp.

177.
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The chain principle

“Occasionally, a person or group of persons acting in concert acquiring shares resulting in a holding of
over 50% of the voting rights of a company (which need not be a company to which the Code applies)
will thereby acquire or consolidate control, as defined in the Code, of a second company because the
first company itself is interested, either directly or indirectly through intermediate companies, in a
controlling block of shares in the second company, or is interested in shares which, when aggregated
with those which the person or group is already interested in, secure or consolidate control of the second
company. The Panel will not normally require an offer to be made under this Rule in these circumstances
unless either:

(a) the interest in shares which the first company has in the second company is significant in relation to
the first company. In assessing this, the Panel will take into account a number of factors including, as
appropriate, the assets, profits and market values of the respective companies. Relative values of 50% or
more will normally be regarded as significant; or
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(b) securing control of the second company might reasonably be considered to be a significant purpose

of acquiring control of the first company.

The Panel should be consulted in all cases which may come within the scope of this Note to establish
whether, in the circumstances, any obligation arises under this Rule.”
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! Mike Burkart & Fausto Panunzi, Mandatory Bids, Squeeze-Outs and Similar Transactions, in

REFORMING COMPANY AND TAKEOVER LAW IN EUROPE 739 (Guido Ferrarini et al. eds.,
OXF. Univ. Press 2004).

2 Robert B. Thompson, Takeover Regulation After the ‘Convergence’ of Corporate Law, 24 SYDNEY

L. REV. 323, 334 (2002).
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from Takeover Regulation Reforms in Europe, 21 OXF. REV. ECON. POL’Y 243, 248 (2005).
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! Marco Ventoruzzo, Europe’s Thirteenth Directive and U.S. Takeover Regulation: Regulatory Means
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* Radwa S. Elsaman & Ahmad A. Alshorbagy, Doing Business in Egypt After the January Revolution:
Capital Market and Investment Laws, 11 RICH. J. GLOBAL L. & BUS. 43, 46 (2011).
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! Ben Clift, The Political Economy of the Market for Corporate control in France and the Hamstrung
Harmonisation of European (and French) Corporate Governance (GARNET, Working Paper: No.
3008, 2008), available at:

https://warwick.ac.uk/fac/soc/pais/research/researchcentres/csgr/garnet/workingpapers/3008.pdf



https://warwick.ac.uk/fac/soc/pais/research/researchcentres/csgr/garnet/workingpapers/3008.pdf
https://warwick.ac.uk/fac/soc/pais/research/researchcentres/csgr/garnet/workingpapers/3008.pdf
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Autorite Des Marches Financiers, Amf, 2006 Annual Report: Chapter IlI- Corporate Finance and The
Quiality Of Financial Disclosure 1 (2006), Available at:
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5 FRIED, FRANK, HARRIS, SHRIVER & JACOBSON LLP, Reforms to French Regulation of

Takeover Bids (Memorandum, 2006), available at
http://www.friedfrank.com/siteFiles/ffFiles/060929 reforms_to_french_regulation.pdf
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Obligations of the board of the offeree company
1. Member States shall ensure that the rules laid down in paragraphs 2 to 5 are complied with.
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2. During the period referred to in the second subparagraph, the board of the offeree company shall
obtain the prior authorisation of the general meeting of shareholders given for this purpose before taking
any action, other than seeking alternative bids, which may result in the frustration of the bid and in
particular before issuing any shares which may result in a lasting impediment to the offeror’s acquiring
control of the offeree company.

Such authorisation shall be mandatory at least from the time the board of the offeree company receives
the information referred to in the first sentence of Article 6(1) concerning the bid and until the result of
the bid is made public or the bid lapses. Member States may require that such authorisation be obtained
at an earlier stage, for example as soon as the board of the offeree company becomes aware that the bid
IS imminent.

3. As regards decisions taken before the beginning of the period referred to in the second subparagraph
of paragraph 2 and not yet partly or fully implemented, the general meeting of shareholders shall
approve or confirm any decision which does not form part of the normal course of the company’s
business and the implementation of which may result in the frustration of the bid.

4. For the purpose of obtaining the prior authorisation, approval or confirmation of the holders of
securities referred to in paragraphs 2 and 3, Member States may adopt rules allowing a general meeting
of shareholders to be called at short notice, provided that the meeting does not take place within two
weeks of notification’s being given.

5. The board of the offeree company shall draw up and make public a document setting out its opinion
of the bid and the reasons on which it is based, including its views on the effects of implementation of
the bid on all the company’s interests and specifically employment, and on the offeror’s strategic plans
for the offeree company and their likely repercussions on employment and the locations of the
company’s places of business as set out in the offer document in accordance with Article 6(3)(i). The
board of the offeree company shall at the same time communicate that opinion to the representatives of
its employees or, where there are no such representatives, to the employees themselves. Where the board
of the offeree company receives in good time a separate opinion from the representatives of its
employees on the effects of the bid on employment, that opinion shall be appended to the document.

6. For the purposes of paragraph 2, where a company has a two-tier board structure ‘board’ shall mean
both the management board and the supervisory board.

! Guido Ferrarini & Geoffrey P. Miller, A Simple Theory of Takeover Regulation in the United States
and Europe, 42 CORNELL INT'L L.J. 301, 317- 320 (2009), available at:
http://scholarship.law.cornell.edu/cgi/viewcontent.cgi?article=1747 &context=cilj




12025 ol JsY) ) jde galal) alaal) - daSaas duale &g — Aol g A gAY il Al Adaa

(ISSN: 2356 - 9492)
ool e 2l Lt i) 3gaia¥) AaY Cuiensl a8 cadlsl) 8y 1T saladl e S8 G Jiadly dleladl)
Jiie aal & = deludl (a1 — Rights Plan cpealad) Gsia aiy % disgieall i)l dalid) 4l
Al Zha) AaT gl o WS il a0 3 dsagieall 45,80 50 Galaal Leliall dubudl e
% 3 pari Dl At i) AU Bipee daw a3 M) Alee alai] 2ay Abagisall 2580 (e (et Lusal

A58 pend pand B AN (mje UL (el aie a3l Al Nsaia) A8V G iy
amg i Uy i) adanlls 7L Shaall (el desliad dbagiad) A,A0 Jilus bie 585 ae diagi
Am dpa g 8 ety 3 amgll il Cangd) Calla 88 Q) Ais 3 4l V) ¢ gpeY) HsaiaY)
OB A Angl e waell Cigay sy L 3eainl) Clilee Bl kil Sl Cuids P e JW o)
dadlSal cilub A legine aipill godall G a8 O Al oda Camy agps¥) AadY1 Jala il

7. ila¥l pdsatinad) (e dgiha gl cile lially Al JleeY) dlen 8 D ) de Sl Dty Canna Hlgaias)

sV MmN i e 3/12 8ol ai !
“Member States may, under the conditions determined by national law, exempt companies which apply
Article 9(2) and (3) and/or Article 11 from applying Article 9(2) and (3) and/or Article 11 if they
become the subject of an offer launched by a company which does not apply the same Articles as
they do, or by a company controlled, directly or indirectly, by the latter, pursuant to Article 1 of
Directive 83/349/EEC”.
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® Adam Cohen, EU Is Likely To Drop Its Fight With France on Takeover Law, WALL ST. J., May 25,
2006, at A8.

" Mathieu Rosemain, Gwénaélle Barzic & Michel Rose, France To Bolster Anti-Takeover Measures
Amid Foreign Investment Boom, Reuters, JULY 19, 2018, available at:
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https://www.reuters.com/article/us-france-investment/france-to-bolster-anti-takeover-measures-amid-
foreign-investment-boom-idUSKBN1K922D
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