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Summary

Presence is one of the most important procedural principles of Civil and Commercial procedural
Law, and there are many assumptions that entail presence in litigation, however, Presence has
its own unique significance in comparison with other procedural principles and rights, whether at

the level of concept or application.

On the one hand, Presence, in its traditional sense, is distinguished from representation, whether
in litigation or in Civil Action. In the same way, Presence may be considered a procedural right,
and in other assumptions, it is considered a procedural burden, that non—compliance with Lead

to procedural sanctions.

On the other hand, the regulation of Presence between the right and the duty or the procedural
“burden” is considered to a large extent fulfilling a number of considerations related to procedural
justice, as a result development of presence would include a development of the traditional

concepts of civil Litigation.

The development is justified by many reasons, perhaps the most prominent of which is the
need to simplify litigation procedures, which is inseparable from the use of information
technology in this regard on the one hand, and on the other hand, in response to humanitarian
considerations whose fertile field is the rights of people with disabilities to attend Court
proceedings. Development is vital, imposed by social considerations and Egypt's international

obligations in this regard.
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Art.439 Code de procédure pénale:”Si le témoin ne comparait pas, et s'il n'a pas fait valoir *
un motif d'excuse reconnu valable et 1égitime, le tribunal peut, sur réquisitions du
ministere public ou méme d'office, ordonner que ce témoin soit immédiatement amené
devant lui par la force publique pour y étre entendu, ou renvoyer l'affaire a une
prochaine audience.”
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Anais Danet, opt.cit, p.288.!

Décret n°2004-1463 du 23 décembre 2004 relatif aux experts judiciaires.?

Disponible sur: https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000628809/

Henri Heugas-Darraspenm, Modernisation du régime des experts judiciaires? », AJDI 3
2004, p.442.
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Art.207: “Les témoins défaillants peuvent étre cités a leurs frais si leur audition est jugée *
nécessaire. Les temoins defaillants et ceux qui, sans motif légitime, refusent de deposer
ou de préter serment peuvent étre condamnes a une amende civile d'un maximum de
10 000 euros. Celui qui justifie n'avoir pas pu se présenter au jour fixeé pourra étre
déchargé de I'amende et des frais de citation.”

Anais Danet, opt.cit, p.286.2
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Johan Prorok, La Répression civil, Revue de science criminelle et de droit penal compare,
Dalloz, 2019/2, N° 2, p.313.
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Art.439 Code.proc.pénale: “Si le témoin ne comparait pas, et s'il n'a pas fait valoir un!
motif d'excuse reconnu valable et légitime, le tribunal peut, sur réquisitions du
ministére public ou méme d'office, ordonner que ce témoin soit immédiatement amené
devant lui par la force publique pour y étre entendu, ou renvoyer l'affaire a une
prochaine audience.”

Anais Danet, opt.cit, p.289.2
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Rabeea Assy, Revisiting the Right of self-representation in civil proceedings, Civil *
Justice Quartary, Vol.30, 2011, p.267.
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1 Kathryn Leader, Fifteen Stories: Litigants in person in the civil justice system,

A thesis submitted to the Department of Law at the London School of Economics for the degree of

Doctor of Philosophy, November 2017, p.6.3
“It is curious that lay litigants have been regarded ... as problems, almost as nuisances for the court system. This has meant
that the focus has generally been upon the difficulties that litigants in person pose for the courts rather than the other way
around”

Loy dndd (48 _pa O pabaiany @uasdl 01 Hu3 13) (521 01 « )bl Juiadl 485 Y o8 glg dgull Ol 2




12024 A" Al sl pdlad) alaal) - AaSae dgale Ay )90 — AgabatBY) g A gAY il Al Aaa
(ISSN: 2356 - 9492)

Crpaliial) alaS 352 gl S g glad¥) aUATY Jgo A s ba) Jaiail) 8 i gil) 4 gra 1 LG
Litigants in person agudily

sy gl pguaiily palinl) Slsha) yala (B LAl (3 3l agd o) il e Isaghs agueinly Gralisall ()
oSar BV calae JSsi e Lalall 50 edncalll wies dayaS (58T @l (ol eyl ks @llyg Sias
&b aall Jlexiad il =g i asll o) e Al 5l o cpalinal e Jial) s e cagm o)
Ausd (i aglig desdiy Clel V) il lilad il Glld aadll 35e tg5et M 25 ) Y el Jaal)
ALK aialiis) Gagd (e oy L iy Liall 281K leall 5ylgally Auhall apal s Y 88 ) e ¢ alal) oLl

B Bgan e —Lid—
rahlicY) e de (e B ¢ ot Bl JAdl 3a Bady Cedarg Cayiay (euSuglail) JUadl)

agilginng agadll Lija 1o Al pailady jaan ll sl 13 Lgamy Al AulgV) cleha¥) -
Al Gals ((passivity) ZuladY) axe ) alve Jsill Sla oy @l sl pgially AN i e

Mol Allaadl el e 5 o il o yualiall o3 8 Ja (ol (8 Il (ALY aniil (el s

plxe JSsm dalill (2Ll (Siord dipgad pusy

Rabeea Assy, Revisiting the Right of self-representation in civil proceedings, Civil Justice
Quartary, Vol.30, 2011, p.267.
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la passion ou I’inexpérience les empéche de discuter leur cause ...Art.758 code judiciare: «
.avec la décence convenable ou la clarté nécessaire »

Rabeea Assy, Revisiting the Right of self-representation in civil proceedings, Civil *
Justice Quartary, Vol.30, 2011, p.268.
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Camille Cameron and Elsa Kelly, Litigants in person in civil proceeding- Part I, Hong
Kong Law Journal, VVol.32, Part 2, 2002, p.318.

Available at: https://web.law.hku.hk/hklj/2002-Vol-32.php
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Rabeea Assy, Revisiting the Right of self-representation in civil proceedings, Civil Justice
Quartary, Vol.30, 2011, p.270.
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Sedjro Axel-Luc Hountohoteghé, Repenser la procédure civile -Les enjeux théoriques 3
de I’acces a la justice et ’hypothése de la régulation sociale par 1’intégration des modes
extrajudiciaires de prévention et de reglement des différends (PRD),Thése,Université
Laval offert en extension a I’Université de Sherbrooke, 2017,p.49.
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Adrian Zuckerman, Zuckerman on Civil Procedure: Principles of Practice, Sweet & 2
Maxwell, 2" ed., 2006, p.148.
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Litigants in Person — Access to Justice Reem Abdulhakim Taha, & Kiera Jazmin Barnes*
Student Law Journal, VVol.1. via the Court Process, Liverpool John Moores University
2020, available at:

https://doi.org/10.24377/LJMU.SLJ.vol410rticle410
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Pierre Delmas-Goyon, Le juge du 21éme siécle -Un citoyen acteur, une équipe de justice, *
Rapport a Mme la garde des sceaux, ministre de la justice, Décembre 2013, disponible
sur:

http://www.justice.gouv.fr/publication/rapport_dg_2013.pdf

Frédérique Agostini et Nicolas Molfessis, Chantiers de la Justice, Amélioration et 2
justice.gouv.fr:simplification de la procedure civile, p.28-33, disponible sur

8l (3 Ml s ] yliee 3

Fréderique Agostini et Nicolas Molfessis, Chantiers de la Justice, Amélioration et
simplification de la procedure civile, p.29.
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Frédérique Agostini et Nicolas Molfessis, Chantiers de la Justice, Amélioration et 2
simplification de la procedure civile, p.31.

Rapport conjoint du Centre de recherche et d’étude des avocats (CREA) et de I’Institut 3
du XXle des hautes études pour la justice (IHEJ) « Les quatre défis de I’avocat francais
siécle », octobre 2017, p.13.
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United Nations Committee on the Rights of Persons with Disabilities, General Comment *
.No 3 on women and girls with disabilities (Article 6),26 August 2016, para 5
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United Nations, Transforming our world: the 2030 Agenda for Sustainable Development, *
Resolution adopted by the General Assembly on 25September 2015.
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Tom R. Tyler, Procedural Justice and the courts, Court Review, Vol .44, issuel/2, p.30.!

. D.D. v Lithuania (App no 13469/06), ECHR 14 February 20122

The applicant, D.D., is a Lithuanian national who was born in 1963 and currently lives in
a social care home in Kédainiai (Lithuania). Suffering from schizophrenia, the
applicant was legally incapacitated in 2000. Her adoptive father was subsequently
appointed her legal guardian and, at his request, she was interned in June 2004. She
was then placed in the Kédainiai care home where she remains to date. Relying on
Article 5 88 1 and 4 (right to liberty and security), the applicant complained about
being admitted to the Kédainiai care home without her consent and without possibility
of judicial review. She also alleged that the proceedings she had brought in 2005 to
reopen the proceedings concerning her guardianship as well as to have her legal
guardian changed had been unfair, in breach of Article 6 § 1 (right to a fair trial).
Further relying on Article 3 (prohibition of inhuman and degrading treatment) she
made a number of other complaints about the care home.
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Pustovoit v. Ukraine (1405/2005)*

Attila Menyhard, The Right to be present as a Guarantee of Justice in Procedure, in 2
Enchancing the Right to be present, G.Dimitrov& N.Bessa, Lex Localis, June 2020,
p.53.

KESTERSON v. JARRETT, Court of Appeals of Georgia, A10A1452,Decided: 3
December 01, 2010

Available at: https://caselaw.findlaw.com/ga-court-of-appeals/1546471.html
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Eilion6ir Flynn, Disabled Justice?: Access to Justice and the UN Convention on the *
Rights of Persons with Disabilities,Routledge, 2016, p.25.
“The concept of access to justice encompasses not only procedural access (ie, effectively
engaging in and using the established legal system), but also substantive access (ie,
equitable and beneficial judicial outcomes) and promotional access (ie, promotion of
citizens’ belonging and empowerment).”
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Andreas Dimopoulos, The Legal Capacity of Persons with Disabilities in Light of the *
United Nations Convention on the Rights of Persons with Disabilities, Brunel
University, paper published in:EU Disability Law and the UN Convention on the
Rights of Persons with Disabilities Seminar series in the framework of the European
Commission's REC Programme (2014-2020),p.2.

Avilable at:

http://www.era-
comm.eu/UNCRPD/kiosk/speakers_contributions/111DV69/Dimopoulos_pres.pdf
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In legal terms, intellectual disability translates in three typologies, of limited, impaired "
Andreas Dimopoulos, The Legal Capacity of Persons with "or no autonomy
Disabilities in Light of the United Nations Convention on the Rights of Persons with
Disabilities, opt.cit, p.3.
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Andreas Dimopoulos, The Legal Capacity of Persons with Disabilities in Light of the *
United Nations Convention on the Rights of Persons with Disabilities,opt.cit., p.5.
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1“Legal capacity is a universal attribute inherent in all persons by virtue of their humanity”, Committee on the Rights of
Persons with Disabilities, General Comment No 1 on Equal recognition before the law (Article 12), 19 May 2014, para 13.

Julinda Begiraj, Lawrence McNamara and Victoria Wicks, Access to justice for persons 2
with disabilities: From international principles to practice, International Bar
Association, October 2017, p.18.
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Anna Nilsson, Who gets to decide? Right to legal capacity for persons with intellectual *
and psychosocial disabilities, Issue Paper published by the Council of Europe
Commissioner for Human Rights, April 2012, p.25.

Julinda Begiraj, Lawrence McNamara and Victoria Wicks, Access to justice for persons 2
with disabilities: From international principles to practice, International Bar
Association, October 2017, p.16-17.

Julinda Begiraj, Lawrence McNamara and Victoria Wicks, Access to justice for persons *
with disabilities: From international principles to practice, International Bar
.Association, October 2017, p.16




12024 4sis" AU aad) pdladl Alaal) - daSas dpale 4 )50 — ApalatBY) g A gSIAN il jal) Alaa

(ISSN: 2356 - 9492)
i Ao caslll lgayes Wl clyladV) Gty Gsalell palad) 2l 13 il gl 8 ade agilasg HLaay)
o Gaalaie aael dllal adey oSa AeSaall (8 (gaee el ol Aime dilaal gacadll ane AEleY) (g Al 13) JUl)

RS ‘)JLAS\ J\jd\ 3\:15‘95:.4\

peold pal iling danda juais A A8leY) (593 58 (s e i llg Functional approach s sl - dgaill : G

s Ge Jla 6l e lgald Ganaall (o 5,815 Gkl 520l 21 s Jalall s 2 3gail 130 Loyl Ll A0S
o geaSn gl g (IO AU (Al oIAY AdaY) aaaS 5

Maal e 5ol e A8y 4ol LlaYl aian palid) < o) age Al dadke (g fan cpallatl) (10 DS

R 53 (e Al Cppeldail (pe NS Calidg ¢ uSal) catis o) - )l

e o i cadall 13 Al aae (Plel fag —Die ildi- iU JUaill Jgo o) ) saall 13 8 Taal i
i LY ae A 3L aley o) agad) o) e Daddl) ladd) 3l L) laad) 3 LYL aian Y padl)
slhacl a5t ¥ Sigeuglaty) alail) Jo3 o) oun A catilal i e (DheY) 5 (53 paddl] e calad b lglan Y
e o3lal pabiion ¥ ol audaion 3 LA e el Laily cdillan dias LlaY) (il g AlaY] ae dia addl)
g Ala) gl jilgn Y axsly o3d o) paddll o g DA g il 8l ) b 45 AeSad) 8
L) ilaall 8 LdaY L aiey Db dadd Alleadl) sda 8 el paey al AaSaall o8 —clAll Allall 238 8 1A
Calaaly (alety Lo Aol (om0 V) gl 13 A8y (e 4l Gl e Pamill (3lag dath dradaV) Jiled) 8 f Lai

LD AaSaall ¢y 3 13 Y] AT Jilie (8 dulal (530 Uiaas dre ol (o alad Db ¢ 35310 (Y]

Dimopoulos, The Legal Capacity of Persons with Disabilities in Light of the United !
Nations Convention on the Rights of Persons with Disabilities,opt.cit., p.6.
Andreas Dimopoulos, The Legal Capacity of Persons with Disabilities in Light of the 2
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United Nations Convention on the Rights of Persons with Disabilities,opt.cit., p.7.
David Allen Larson, Access to Justice for Persons with Disabilities: An Emerging *
Strategy, Laws, No.3, 2014, p.220-238.
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1 Paul Harpur. “From Universal Exclusion to Universal Equality: Regulating Ableism in a Digital Age.” Northern Kentucky Law
Review, Vol.40, 2013, p.529.
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1 For example in USA: U.S. Federal Communications Commission. “711 for Telecommunications Relay Service.”

Available online: http://www.fcc.gov/quides/711-telecommunications-relay-service

U.S. Federal Communications Commission. “711 for Telecommunications Relay Service.”

Available online: http://www.fcc.gov/guides/711-telecommunications-relay-service
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1 Paul Harpur. “From Universal Exclusion to Universal Equality: Regulating Ableism in a Digital Age.” Northern Kentucky Law
Review, Vol.40, 2013, p.529.

2 Ethan Katsh. “ODR: A Look at History.” In Online Dispute Resolution: Theory and Practice, Edited by Mohamed S. Abdel
Wahab, Ethan Katsh and Daniel Rainey. The Hague: Eleven International Publishing, 2012, p. 9-21.
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David Allen Larson, Access to Justice for Persons with Disabilities: An Emerging *
Strategy, Laws, No.3, 2014, p.227.
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David Allen Larson, Access to Justice for Persons with Disabilities: An Emerging Strategy,
Laws, No.3, 2014, p.225.

David Allen Larson, Access to Justice for Persons with Disabilities: An Emerging 2
Strategy, Laws, No.3, 2014, p.225.
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