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The Arbitrator’s Duty to Disclose in Domestic and International

Commercial Arbitration: A Comparative Study
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Summary:
The arbitrator’s impartiality and independence are important requirements that
guarantee the users’ confidence in the arbitrator and in arbitration as a dispute
resolution mechanism. National domestic and international arbitration laws and
institutional arbitration rules all provide for the arbitrator’s duty to disclose any
circumstances that may give rise to doubts as to their impartiality or
independence. However, these provisions do not include detail as to the scope of
this duty and to the consequences that may result from its breach. This lack of
sufficient details causes more problems because of the spread of arbitration to
settle international trade dispute, the development of international law firms, with
practitioners acting as counsels and arbitrators in the same time. This paper
tackles some issues related to the arbitrator’s duty to disclose, including the
circumstances that he or she should disclose, the timing of disclosure, and
circumstances that may not be disclosed. It also raises the question related to the
consequences of non-disclosure for the arbitrator and the arbitral award he
rendered or participated in rendering.
Keywords: commercial arbitration— arbitrator— impartiality and independence-

disclosure— arbitrator’s liability.
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' “Il appartient & l'arbitre, avant d'accepter sa mission, de révéler toute circonstance susceptible

d'affecter son indépendance ou son impartialité. Il lui est également fait obligation de révéler
sans délai toute circonstance de méme nature qui pourrait naitre aprés 'acceptation de sa
mission. »
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" Article Y ¢: “Power of court to remove arbitrator.

(Y)A party to arbitral proceedings may (upon notice to the other parties, to the arbitrator
concerned and to any other arbitrator) apply to the court to remove an arbitrator on any of the
following grounds—

(a)that circumstances exist that give rise to justifiable doubts as to his impartiality;

(b)that he does not possess the qualifications required by the arbitration agreement;

(c)that he is physically or mentally incapable of conducting the proceedings or there are
justifiable doubts as to his capacity to do so;

(d)that he has refused or failed—

(i)properly to conduct the proceedings, or

(ifjto use all reasonable despatch in conducting the proceedings or making an award, and that

substantial injustice has been or will be caused to the applicant.
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Available at: https://www.legislation.gov.uk/ukpga/\441/YY /part/l/crossheading/the—arbitral—
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“Y)Before appointment or confirmation, a prospective arbitrator shall sign a statement of
acceptance, availability, impartiality and independence. The prospective arbitrator shall disclose
in writing to the Secretariat any facts or circumstances which might be of such a nature as to
call into question the arbitrator’s independence in the eyes of the parties, as well as any
circumstances that could give rise to reasonable doubts as to the arbitrator’s impartiality. The
Secretariat shall provide such information to the parties in writing and fix a time limit for any

comments from them.” At: https://iccwbo.org/dispute—resolution—services/arbitration/rules—of—

arbitration f#article_)\
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' “s.¢ Before appointment by the LCIA Court, each arbitrator candidate shall furnish to the

Registrar (upon the latter’s request) a brief written summary of his or her qualifications and
professional positions (past and present); the candidate shall also agree in writing fee rates
conforming to the Schedule of Costs; the candidate shall sign a written declaration stating: (i)
whether there are any circumstances currently known to the candidate which are likely to give
rise in the mind of any party to any justifiable doubts as to his or her impartiality or
independence and, if so, specifying in full such circumstances in the declaration; and [...]
o.o Each arbitrator shall assume a continuing duty, until the arbitration is finally concluded,
forthwith to disclose in writing any circumstances becoming known to that arbitrator after the
date of his or her written declaration (under Article 0.2) which are likely to give rise in the mind
of any party to any justifiable doubts as to his or her impartiality or independence, to be
delivered to the LCIA Court, any other members of the Arbitral Tribunal and all parties in the
arbitration.
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AR S AR
* Marc Henry, « Le chant de la révélation : de profundis ou gloria de I’arbitrage ?, note sous
Paris, Pble Y — Ch. Y, V¢ octobre Y. )¢ », Revue de I'Arbitrage Y. Yo, pp. YoT — VAY.
° Marc Henry, « La connaissance en arbitre de I’indépendance et I’impartialité, note Cass civ

\re, Y1 décembre Y.\o », Revue de I'Arbitrage Y. \1, pp. 6YA — coco, spéc. p. o¢).
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' Laurent Jaeger, « Obligation de révélation : la fin de I’approche subjective, note sous Paris,
Ch. Com. Int., Pole o — Ch. Y1, Yo février Y.Y. », Revue de |'Arbitrage Y.Y., pp. oY\ — 0114,
Spéc. p. oYA—-01 4,
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“La non- révélation par l'arbitre d'informations ne suffit pas a constituer un défaut
d'indépendance ou d'impartialité. Encore faut-il que ces éléments soient de nature a provoquer
dans l'esprit des parties un doute raisonnable quant a l'impartialité et a I'indépendance de
I'arbitre, I'appréciation devant étre faite sur des bases objectives et en tenant compte des

spécificités de l'espéce ».

{ yYovyid }



daSaa dgale 4y 00 — Aabatiyl g 455 oA i) yall Adaa

(|SSN; Yyon - iiiY)

el pSaal) G Apabal s WD o3 e i o Al (et e Gl Bl 0

Dagadlas 5 GHEYY (e sl 4 Jany (53 slaladl)
& bolall AaY) e aell cund 1Al dagl) o) Al cilblal) gf Siall cpadll LYY
5 Bydinse dyige WDl T courant d’affaires ajle Ll L asas e Zlad)) Casay ) Luij
Lt il (il deSae oS olatVl Nagl el 38y AL Al e Gl ay (Dipls Jle
J8 ladhall (i 8 il aaill gilE pageall da aliall Yoy e Yool jalall
degene Alle oSaa (o ha Lefad La il deSas 4 cllaf QA (Y)Y Lle Lelaas
A sanall S (el dpasat Ll 8 3y Cpsedy aaly dagadl) Gl aaly ddasiyal) ilS)al
eSaall G paiune Joo AL 35ay () ady Lae o(ORL (0 C5laay C5lie) Agaliiia 2giey (Blaig
b 3 agia dulas e GhbY) GSal e Zlad)) ale (i S degaddl 8 Caylall 1ag
O e Lals ((DUadl (oo by amd M) L) AaSas oSa aiil) AeSas Cully Lol
giwa‘@c g\h@\‘;qﬂ\&)ﬂ\deswgwgdm%dﬁc_@ﬂﬁesq\

() Joalis

' Louis Christophe Delanoy, « Les obligations respectives des arbitres et des parties en matiére
d’indépendance de I’arbitre », note sous Paris, Y4 mai Y. \A et Paris, YY mars Y. \A, Revue de
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Marc Henry, « La connaissance en arbitre de I’indépendance et I’impartialité, note Cass. Civ.
\re, Y1 décembre Y.\o », Revue de I'Arbitrage Y«\1, pp. YA — cco— spéc. p. o¢Y.
" Marc Henry, « La connaissance en arbitre de I’indépendance et I’impartialité, note Cass. Civ.
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d’indépendance de I’arbitre, note sous Paris, Y4 mai Y. \A et Paris, YY mars Y. YA », p. oY4.
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° Marc Henry, « La connaissance en arbitre de I’indépendance et I’impartialité, note Cass. Civ.
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' Louis—Christophe Delanoy, « Indépendance de I’arbitre : la Cour de cassation confirme la
variabilité dans le temps de I’obligation de révélation, note sous Cass . civ . Vre, ¥ octobre
YoV », p. £Y4.

" Thomas Clay, « Tecnimont, saison ¢ : La dissolution de I’obligation de révélation dans le
devoir de réaction », Gaz. Pal, Y.\1, p. ¢oY, para.)), & « Tecnimont Saison 1 : entre action
et réaction », Gaz Pal. Y.Y4, ¥, p. ¢+, spéc. p. ¢.0—¢.1, Louis Christophe Delanoy, « Les
obligations respectives des arbitres et des parties en matiére d’indépendance de I’arbitre, note

sous Paris, Y4 mai Y. \A et Paris, YY mars Y.\A », p. o¥4-0¢..
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' Louis Christophe Delanoy, « Les obligations respectives des arbitres et des parties en matiére

d’indépendance de I’arbitre, note sous Paris, Y4 mai Y.)A et Paris, YY mars Y«YA », p. oYA.

' Claire Debourg, « Obligation de révélation de I’arbitre et obligation de s’informer a la charge
des parties : un équilibre encore perfectible », Dalloz Actualités, \* Fevrier Y. \4,

https://www.dalloz-actualite.fr/flash /obligation—de-revelation—de—I-arbitre—et—obligation—de—s—
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" Louis Christophe Delanoy, « Les obligations respectives des arbitres et des parties en matiére

d’indépendance de I’arbitre, note sous Paris, Y4 mai Y. YA et Paris, YY mars Y.« YA », p. oYA.
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" Marc Henry, « La connaissance en arbitre de I’indépendance et I'impartialité, note Cass. Civ.
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Marc Henry, « Tecnimont Y .\1: le devoir de réaction a I’aune d’un arrét réactionnaire, note
sous Paris, P6le Y — Ch. Y, YY avril Y. 7 », Revue de I'Arbitrage Y.V, pp. 400 — 4V¥1, spéc.
p. 41V.
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