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Abstract

Shrink wrap agreements offer a method of contracting that differs from the usual
methods of concluding contracts; Since one of the contracting parties (the product
owner) when he receives a contract request for his product from the other party (the
customer), he sends it to the latter in a package with the contractual terms placed inside
it; Whether or not the recipient (the customer) can view these terms from the outside;
He may not be able to do so until after the package has been opened, with a notice
stating that opening the package or using the product or keeping it for a certain period
is an acceptance of those attached terms. In this research, we seek to demonstrate the
extent of recognition of this type of contracts by dividing it into an introductory section in
which we address the concept of shrink wrap agreements, and two main sections that
we address in the first: the position of American law on these agreements. In the

second, we clarify also the position of Egyptian law.

Keywords: Shrink— wrap agreements, layered contracts, standard form contracts,

software licenses.
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UCC Y-Y.4: (V) An agreement modifying a contractwithin this Article needs no consideration to be

binding. (Y) A signed agreement which excludes modification or rescission except by a signed writing
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cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a
form supplied by the merchantmust be separately signed by the other party. (V) The requirements of
the statute of frauds section of this Article (Section Y-Y.1) must be satisfied if the contractas modified
is within its provisions. (¢)Although an attempt at modification or rescission does not satisfy the
requirements of subsection (Y) or (¥) it can operate as a waiver.(¢) A party who has made a waiver
affecting an executory portion of the contractmay retract the waiver by reasonable notification received
by the other party that strict performance will be required of any term waived, unless the retraction
would be unjust in view of a material change of position in reliance on the waiver.
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°Y Bian Covotta and Pamela Sergeeff, “PRoCD, INC. V. ZEIDENBERG,” BERKELEY TECHNOLOGY
LAW JOURNAL \Y (\‘H/\): Yo—o¢. Accessed March Y., Y.YY.

https: //lawcat.berkeley.edu/record/\ Y Y 1YY 4 ffiles/fulltext. pdf.

°" Jennifer L. Hawkins, “ProCD v. Zeidenberg: Enforceability of shrinkwrap licenses under the
copyright act,” Richmond Journal of law and Technology ¥, no.\ (Y44Y): 1. Accessed March 1.,
Y. YY. https://scholarship.richmond.edu/jolt/vol¥/iss) [A/.

** Joseph C. Wang, “ProCD v. Zeidenberg and article YB: Finally the validation of shrink-wrap
licenses, Y1 J.Marshall J.computer & info. L. ¢¥4 (\ ‘H/\)," UIC John Marshall Journal of information
Technology & privacy law Y1, no.Y (144V): ¢¢o. Accessed March Y., Y.YY.

https: //repository.law.uic.eduljitpl /vol\ 1 /issY /4.
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°® Covotta and Pamela Sergeef, “PRoCD”, YV.
*bid, YV-YA; Hayes, “The Enforceability of Shrinkwrap,” o—1; Hawkins, “ProCD”, 1—-A.
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*Y Christopher L. Pitet, “The Problem with Money Now, Terms Later: ProCd, Inc. v. Zeidenberg and
the Enforceability of Shrinkwrap Software Licenses, " LOYOLA OF LOS ANGELES LAW REVIEW ¥V,
no.\ (\ %‘w): ¥Y¥1-YYV. Accessed March Y.+, Y.YY.

https: //digitalcommons.Imu.edu/cgi/viewcontent.cgi?article=Y . A . &context=IIr ;

Jennifer Bonjean, “Software Consumers Must Comply with Shrinkwrap License Terms, ' Loyola
Consumer Law Reporter 4, no.Y (\ ‘H\/): Y.V. Accessed March Y., Y.YY.

https: //lawecommons.luc.edu/Icir/vol4 [iss¥ /¢

UCC § Y-Y.¢. Formation in General.(Y) A contract for sale of goods may be made in any manner
sufficient to show agreement, including conduct by both parties which recognizes the existence of such
a contract. (Y) An agreement sufficient to constitute a contract for sale may be found even though the
moment of its making is undetermined. () Even though one or more terms are left open a contract for
sale does not fail for indefiniteness if the parties have intended to make a contract and there is a

reasonably certain basis for giving an appropriate remedy.
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** Hayes, “The Enforceability of Shrinkwrap,” 4;

UCC § v-Y.1. Offer and Acceptance in Formation of Contract. (1) Unless otherwise unambiguously
indicated by the language or circumstances (a) an offer to make a contract shall be construed as
inviting acceptance in any manner and by any medium reasonable in the circumstances; (b) an order
or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance
either by a prompt promise to ship or by the prompt or current shipment of conforming or non-
conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if
the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the
buyer. (Y) Where the beginning of a requested performance is a reasonable mode of acceptance an
offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed
before acceptance.

> Hill v. Gateway Y.+, Inc., Y+o F.vd Yy ¢V (vth Cir. Y44V). Accessed March Y., Y. YY.

https://www.quimbee.com/cases/hill-v-gateway-Y . . . —inc

https://cyber.harvard.edu/metaschool/fisher/contract/cases/hill.htm

' Steven Emanuel, Contracts (New York, US: Wolters Kluwer, Y. ~'L), ‘.
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" William H. Lawrence, “Rolling Contracts Rolling Over Contract Law ,” SAN DIEGO LAW REVIEW
¢y, no.Y (Y~ . i): YY+Y. Accessed March Y., Y.YY.
https://core.ac.uk/download/pdf/Y YV YAevYY.pdf

" Shubha Ghosh, “Where's the Sense in Hill v. Gateway Y. ..?: Reflections on the Visible Hand of
Norm Creation," 7ouro Law Review Y1, No. ¢ (Y . H): YYY4. Accessed March 1+,

Y« YY.https://digitalcommons.tourolaw.edu/cgi/viewcontent.cgi?article=Y v'4 4 &context=lawreview

" Stephen J. Ware et al., Arbitration Law in America: A Critical Assessment (New York, US:
Cambridge University Press, Y. +1), Y1A.

'* Kristin Johnson Hazelwood ," Let the Buyer Beware: The Seventh Circuit's Approach to Accept—
orReturn Offers, " Washington and Lee Law Review o¢, no.¢ (H‘M): \Y¥Y¢. Accessed March .,
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*® John E. Murray Jr, “The Dubious Status of the Rolling Contract Formation Theory,” Duquesne Law
Review ¢+, no.\ (Y~ W): ¢4—o0.. Accessed March Y., Y.YY.

https://dsc.duq.edu/cgi/viewcontent.cgi?article=YV e Y¥&context=dlr, Hazelwood, “Let the Buyer Beware,”
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" Lawrence," Rolling Contracts Y)+Y=Y).4.

"™ M.A. Mortenson Co. v. Timberline Software Corp. — Y¢. Wash. Yd o1A, 49A P.Yd Y.o (Yoor).
Accessed March Y., Y.YY.

https://scholar.google.com/scholar_case?case=1Yova+Y141VEY 1)« E¥AYY&Q=) ¢ - +Wash.+Yd+o1A&hI=
en&as_sdt=Y..Y

" Ryan J. Casamiquela, “CONTRACTUAL ASSENT AND ENFORCEABILITY IN CYBERSPACE,”
BERKELEY TECHNOLOGY LAW JOURNAL YV, no.\ (Y . ~Y): ¢A4. Accessed March Y.+, Y.YY.
https://lawcat.berkeley.edu/record/y Y ) A\ V4 [files [fulltext. pdf.
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** John E. Murray Jr, “The Dubious Status,” 1.
" Melissa Westendorf v. Gateway Y. .+, Inc. Y+ .. Del. Ch. Lexis o¢ (Del. Chancery
Court, March Y1, Y. ) Accessed March Y., Y.YY.
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' Ralf Holthéfer, Contract Law in Electronic Commerce (Germany: Diplomica verlag GmbH, Y. ..), 4Y;
Jane K. Winn and Benjamin Wright, 7he Law of Electronic Commerce (New York, US: Wolters Kluwer,
Youu), Y-ty

UCITA section Y.Y-)Y: Computer information” means information in electronic form that is obtained
from or through the use of a computer, or that is in digital or equivalent form capable of being
processed by a computer. The term includes a copy of information in that form and any documentation
or packaging associated with the copy.

UCITA section Y.Y-\Y: Computer information transaction” means an agreement a primary purpose of
which is to require a party to create, modify, transfer, or license computer information or informational
rights in computer information. The term includes a support agreement to the extent covered in

Section 1YY.
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Y Edward A. Pisacreta, Seth H. Ostrow and Kenneth A. Adler, /ntellectual Property Licensing: Forms
and Analysis (New York, US: Law Journal Press, Y. ~'k), Y—¢Y;

UCITA section Y. Y- ¢o: Mass—market license means a standard form that is prepared for and used in
a mass—market transaction.

“"Nicola Lucchi, Digital Media & Intellectual Property: Management of Rights and Consumer Protection
in a Comparative Analysis (New York, US: Springer Science & Business Media, \‘n'k), v¢; UCITA
section ).Y-¢1: Mass—market transaction” means a transaction under this [Act] that is: (A) a
consumer contract; or (B) any other transaction with an end-user licensee..."

Y*Clarisse Girot, User Protection in IT Contracts:A Comparative Study of the Protection of the User
Against Defective Performance in Information Technology (Massachusetts, US: Kluwer Law
International B.V., Y. . \), v.0; Seth H. Ostrow and Kenneth A. Adler, Intellectual Property, Y—-¢..

Y* SECTION 1y .v: (a) This Act applies to computer information transactions...”;
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Charles L. Knapp, Nathan M. Crystal and Harry G. Prince, Rules of Contract Law: .1 9=Y.¥. (US:
Wolters Kluwer Law & Business, ¥« ‘\), Y.,
"' Section Y.Y-)Y: Computer information transaction” means an agreement a primary purpose of
which is to require a party to create, modify, transfer, or license computer information or informational
rights in computer information;

IS PN
Henry H. Perritt, Law and the Information Superhighway (New York, US: Aspen law & business,
A \), Y.
¥ Section \.Y-Y): Computer information” means information in electronic form that is obtained from
or through the use of a computer, or that is in digital or equivalent form capable of being processed by
a computer;

tliad gl
Henry H. Perritt, Digital Communications LaW(New York, US: Wolters Kluwer, Y. . \), o—-Yo,
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YA Girot, User Protection in IT Contracts, ¥« ©;

UCITA SECTION Y.4: “MASS-MARKET LICENSE: a- Adoption of the terms of a mass—market
license under Section Y. A is effective only if the party agrees to the license, such as by manifesting
assent, before or during the party’s initial performance or use of or access to the information..”

Y* F. Lawrence Street, Law of the Internet (New York, US: Wolters Kluwer, Y. «4), \¥=\);

William B. Baker, Contracting and Selling in Cyberspace: Guidelines for Businesses (US: National
Legal Center for the Public Interest Y. ..), Y\; Cheon—-Seok Seo, “Licenses and the Uniform Computer
Information Transactions Act,” BUFFALO INTELLECTUAL PROPERTY LAW JOURNAL \ ,
no.\(\’ . \): Yo4—3Y1.. Accessed March Y., Y.YY.

https://core.ac.uk/download/pdf/Y ¥y ¢vity.pdf
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A Spooner, “The Validation of Shrink—Wrap,” A.

M Pisacreta, Seth H. Ostrow and Kenneth A. Adler, /ntellectual Property Licensing, Y—¢ ..

SECTION Yyy. OPPORTUNITY TO REVIEW a-[Manner of Availability; Generally] A person has an
opportunity to review a record or term only if it is made available in a manner that ought to call it to
the attention of a reasonable person and permit review.

A Knapp, Nathan M. Crystal and Harry G. Prince, Rules of Contract Law, ¢ \A;

Section V¥ (c ): [When Right of Return Required] If a record or term is available for review only after
a person becomes obligated to pay or begins its performance, the person has an opportunity to review
only if it has a right to a return if it rejects the record.

T Holthofer, Contract Law, Y.
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Section Y.4 (b): “[Right of Return and Reimbursement] If a mass—-market license or a copy of the
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